U.S. Customs and Border Protection

| N |

GENERAL NOTICE
19 CFR PART 177

PROPOSED MODIFICATION AND REVOCATION OF
RULING LETTERS RELATING TO CUSTOMS
APPLICATION OF THE JONES ACT TO THE

TRANSPORTATION OF CERTAIN MERCHANDISE AND
EQUIPMENT BETWEEN COASTWISE POINTS

AGENCY: U.S. Customs and Border Protection, Department of
Homeland Security.

ACTION: Notice of proposed modification and revocation of head-
quarters’ ruling letters relating to U.S. Customs and Border Protec-
tion’s (“CBP”) application of the coastwise laws to certain merchan-
dise and vessel equipment that are transported between coastwise
points.

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C.
§ 1625(c)), as amended by section 623 of Title VI (Customs Modern-
ization) of the North American Free Trade Agreement Implementa-
tion Act (Pub. L. 103-182,107 Stat. 2057), this notice advises inter-
ested parties that CBP is proposing to modify HQ 101925 (Oct. 7,
1976) to make it more consistent with federal statutes and regula-
tions that were amended or promulgated after HQ 101925 was is-
sued, and to clarify the proper reasoning underlying the conclusions
reached regarding the subjects covered in the ruling. In addition,
CBP proposes to revise its rulings which have determined that ar-
ticles transported between coastwise points are vessel equipment
pursuant to Treasury Decision (“T.D.”) 49815(4).

CBP intends to revoke or modify all prior rulings inconsistent with
the proposed modifications. Comments on the proposed actions and
potential impacts are invited.

DATES: Comments must be received on or before February 17,
2017.

ADDRESSES: Written comments are to be submitted to U.S.
Customs and Border Protection, Office of Trade, Regulations and
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Rulings, by electronic mail at CBPPublicationsResponse@cbp.
dhs.gov. Submitted comments may be inspected on line at
www.cbp.gov.

FOR FURTHER INFORMATION CONTACT: Chief, Cargo
Security, Carriers, and Restricted Merchandise Branch, at (202)
325-0030.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On December 8, 1993, Title VI (Customs Modernization) of the
North American Free Trade Agreement Implementation Act (Pub. L.
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective.
Title VI amended many sections of the Tariff Act of 1930, as amended,
and related laws. Two new concepts which emerged from the law are
informed compliance and shared responsibility. These concepts
are premised on the idea that in order to maximize voluntary com-
pliance with customs laws and regulations, the trade community
needs to be clearly and completely informed of its legal obligations.
Accordingly, the law imposes a greater obligation on CBP to provide
the public with improved information concerning the trade commu-
nity’s responsibilities and rights under the customs and related laws.
In addition, both the trade and CBP share responsibility in carrying
out import and other requirements. For example, under section 484 of
the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importerof
record is responsible for using reasonable care to enter, classify and
value imported merchandise, and provide any other information nec-
essary to enable CBP to properly assess duties, collect accurate sta-
tistics and determine whether any other applicable legal requirement
is met.

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C.
1625(c)(1)), as amended by section 623 of Title VI, this notice advises
interested parties that CBP proposes to modify HQ 101925 (Oct. 7,
1976) to make it more consistent with federal statutes that were
amended after HQ 101925 was issued, and to revise its rulings which
have determined that articles transported between coastwise points
are vessel equipment pursuant to Treasury Decision (“T.D.”)
49815(4).

Although in this notice CBP specifically refers to the revocation and
modification of the Headquarters Ruling Letters listed below, this
notice covers any rulings raising the subject issues which may exist
but have not been specifically identified. CBP has undertaken rea-
sonable efforts to search existing databases for rulings in addition to
those identified. No further rulings have been found. Pursuant to 19
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C.F.R. § 177.12(b)(1), CBP invites any member of the public who has
received an interpretive ruling or decision (i.e., ruling letter, internal
advice memorandum or decision, or protest review decision) subject to
this notice that has not been identified to advise CBP during this
comment period.

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C.
1625(c)(2)), as amended by section 623 of Title VI, CBP proposes to
modify or revoke any treatment previously accorded by CBP to sub-
stantially identical transactions. Pursuant to 19 C.F.R. § 177.12(c),
any person involved in substantially similar transactions should ad-
vise CBP during this comment period. A party’s failure to advise CBP
of substantially identical transactions or of a specific ruling not iden-
tified in this notice may raise issues of reasonable care on the part of
the party or its agents for coastwise transportation of merchandise
subsequent to the effective date of the final decision on this notice.

In light of the current regulations on general ruling practice set
forth in 19 C.F.R. § 177, et seq., “[ilt is in the interest of the sound
administration of the Customs and related laws that persons engag-
ing in any transaction affected by those laws fully understand the
consequences of the transaction prior to its consummation.” See 19
C.FR. § 177.1(a)(1). Not only are rulings instructive for the ruling
requesters engaging in their specific transactions, but they provide
guidance for CBP field offices relating to these ruling requesters’
specific transactions. See 19 CFR § 177.11. Therefore, it is in the
interest of CBP to issue rulings that will provide guidance not only to
the ruling requesters regarding their specific transactions, but to the
individuals in the field that have to enforce these rulings. However,
“no other person should rely on the ruling letter[s] or assume that the
principles of [those] ruling[s] will be applied in connection with any
transactions other than the onel[s] described in [those] letter[s].” See
19 CFR § 177.9(c).

Proposed Modification of HQ 101925 (Oct. 7, 1976)

Headquarters ruling letter (“HQ”) 101925 (Attachment A) was is-
sued to a Texas marine construction company and was published in
the Treasury Decisions (T.D.) at 78-387. The decision was issued
based on facts provided by the company regarding their proposed use
of a foreign-built barge. Many of the holdings in HQ 101925 are no
longer applicable due to amendments made to 46 U.S.C. § 55102
(formerly 46 U.S.C. App. 883), the Outer Continental Shelf Lands
Act,! and 19 C.F.R. § 4.80b(a), resulting in less consistency with 46
U.S.C. § 55102. Accordingly, we are resolving these issues by propos-

! Pub. L. 95-372, Title II, sec. 203 (Sept. 19, 1978) codified at 43 U.S.C. § 1333.
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ing to modify HQ 101925 to the extent the transactions that were the
subject of HQ 101925 are still ongoing. This is explained in HQ
H082215 (Attachment B), the proposed ruling that will modify HQ
101925. CBP also intends to revoke other rulings that, based on the
facts provided, cite HQ 101925 (T.D. 78-387) as authority and are less
consistent with proposed ruling HQ H082215. Accordingly, we are
revoking the following rulings to the extent they are contrary to the
guidance set forth in this notice and to the extent that the transac-
tions are past and concluded:

HQ 108223 (Mar. 13, 1986)

HQ 108442 (Aug. 13, 1986)

HQ 113838 (Feb. 25, 1997)

HQ 115185 (Nov. 20, 2000)

HQ 115218 (Nov. 30, 2000)

HQ 115311 (May 10, 2001)

HQ 115522 (Dec. 3, 2001)

HQ 115771 (Aug. 19, 2002)

Further, pursuant to 19 U.S.C. § 1625(c)(2), CBP intends by this
notice to revoke or modify any treatment previously accorded by CBP
to substantially identical transactions.

Vessel Equipment

Based on our research, the definition of vessel equipment that CBP
has used in its coastwise trade rulings, has been based, in part, on
T.D. 49815(4) (Mar. 13, 1939) which interprets § 309 of the Tariff Act
of 1930, codified at 19 U.S.C. § 1309. Section 1309 provides for the
duty-free withdrawal of supplies and equipment for certain vessels
and aircraft.

The term “equipment”, as used in section 309, as amended,
includes portable articles necessary and appropriate for the navi-
gation, operation or maintenance of the vessel and for the comfort
and safety of the persons on board. It does not comprehend
consumable supplies either for the vessel and its appurtenances
or for the passengers and the crew. The following articles, for
example, have been held to constitute equipment: rope, sail,
table linens, bedding, china, table silverware, cutlery, bolts and
nuts.

T.D. 49815(4) (Mar. 13, 1939) (emphasis added). CBP has been ap-
plying the aforementioned definition of equipment to rulings involv-
ing the transportation of merchandise under 46 U.S.C. § 55102 and
the predecessor statute, 46 U.S.C. App. 883, since 1982. In addition to
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citing the italicized language above in its rulings, CBP required that
the use of the item in question be “in furtherance of the primary
mission of the vessel” see HQ 105644 (June 7, 1982), HQ 110402 (Aug.
18, 1989), HQ 114305 (Mar. 31, 1998), and HQ 115333 (Apr. 27, 2001);
“in furtherance of the operation of the vessel” see HQ 111892 (Sept.
16, 1991); “essential to the mission of the vessel” see HQ 113841 (Feb.
28, 1997); “necessary for the accomplishment of the mission of the
vessel” see HQ 114435 (Aug. 6, 1998) and HQ H004242 (Dec. 22,
2006); “in furtherance of the mission of the vessel” see HQ 115381
(June 15, 2001); ‘necessary to the accomplishment of the mission of
the vessel” see HQ 115487 (Nov. 20, 2001); “fundamental to the ves-
sel’s operation” see HQ 115938 (Apr. 1, 2003); “used by a vessel in the
course of it’s business” see HQ 116078 (Feb. 11, 2004); and “necessary
to carry out a vessel’s functions” see HQ H029417 (June 5, 2008) and
H032757 (July 28, 2008).

In applying T.D. 49815(4) to 46 U.S.C. § 55102 rulings, CBP rea-
soned that if the article was used in the activity in which the vessel
was about to engage, e.g., “in furtherance of the mission”, “fundamen-
tal to the operation of the vessel”, etc., the article would be considered
vessel equipment. As such, although T.D. 49815(4) was cited, its
original meaning was expanded by the phrases quoted above and,
thus, used out of context, with the expanded reading applied as the
rule of law in these cases. Such an application, however, is less
consistent with the more narrow meaning of “vessel equipment” con-
templated by T.D. 49815(4).

Headquarters rulings HQ 111889 (Feb. 11, 1992) and HQ 115938
(Apr. 1, 2003) imply that certain articles to be installed, e.g., multi-
well templates, marine risers, oilfield equipment, and structural com-
ponents, are vessel equipment under T.D. 49815(4). Headquarters
rulings 112218 (July 22, 1992) and 113137 (June 27, 1994) imply that
cement, chemicals and other materials, are vessel equipment within
the meaning of T.D. 49815(4). CBP recognizes that the implications of
these rulings do not comport with our proposed interpretation of the
effect of 46 U.S.C. § 55102.

Accordingly, we are proposing to revoke the following rulings to the
extent they are contrary to the guidance set forth in this notice and to
the extent that the transactions are past and concluded:

HQ 105644 (June 7, 1982)
HQ 110402 (Aug. 18, 1989)
HQ 111889 (Feb. 11, 1992)
HQ 112218 (July 22, 1992)
HQ 113841 (Feb. 28, 1997)
HQ 114305 (Mar. 31, 1998)
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HQ 114435 (Aug. 6, 1998)
HQ 115333 (Apr. 27, 2001)
HQ 115487 (Nov. 20, 2001)
HQ 115938 (Apr. 1, 2003)
HQ H004242 (Dec. 22, 2006)

Further, pursuant to 19 U.S.C. § 1625(c)(2), CBP proposes by this
notice to revoke or modify any treatment previously accorded by CBP
to substantially identical transactions.

CBP proposes to modify the following rulings to the extent they are
contrary to the guidance set forth in this notice and to the extent that
the transactions are past and concluded, because although the hold-
ings and rationale are correct, they cite to rulings that CBP is pro-
posing to revoke. These rulings may be located on the CBP website at
www.cbp.gov in the Customs Ruling Online Search System (CROSS).
111892 (Sept. 16, 1991)

115381 (June 15, 2001)
116078 (Feb. 11, 2004)
H029417 (June 5, 2008)
HO032757 (July 28, 2008)

CBP recognizes that its list of rulings and decisions referenced
above in this notice may not be complete and other rulings may exist
which have not been identified but which are inconsistent with this
notice. Accordingly, this notice is intended to cover any ruling which
pertains to whether certain articles transported on vessels are con-
sidered vessel equipment pursuant to T.D. 49815(4). CBP also intends
to revoke and/or modify all other previously issued ruling letters with
findings that are inconsistent with this notice.

In addition, pursuant to 19 U.S.C. § 1625(c)(2), CBP intends by this
notice to revoke or modify any treatment previously accorded by CBP
to substantially identical transactions. Before modifying or revoking
the above-cited rulings or other similar rulings pertaining to what is
considered vessel equipment or merchandise under T.D. 49815(4) and
HQ 101925, consideration will be given to any written comments
timely received.

Dated: January 10, 2017
GLEN E. VEREB,
Director

Border Security and
Trade Compliance Division
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ATTACHMENT A

OCT 7 1976
VES-3-06-R:CD:C
101925 NL
MR. J. R. SELLERS
VicE PRESIDENT — MARINE CONSTRUCTION
OCEANEERING INTERNATIONAL, INC.
9219 Kary FREEWAY
Housrton, Texas 77024

DeAr MR. SELLERS:

In your letter of December 2, 1975, you request advice concerning the
proposed operation of a diving support work barge in United States waters.
You state that the barge will be constructed in a foreign shipyard, towed to
the United States and then used primarily in support of Oceaneering Inter-
national’s diving operations in the construction, maintenance, repair and
inspection of offshore petroleum-related facilities.

While there is no requirement in the laws administered by the Customs
Service to the effect that such vessel need obtain American registry in order
to operate in United States waters, whether or not such registry can be
obtained is a question which should be addressed to the Merchant Vessel
Documentation Division, United States Coast Guard. It is clear, though, that
a foreign-built vessel may not engage in the coastwise trade of the United
States. Generally speaking, coastwise trade involves the transportation of
passengers or merchandise between points in the United States embraced
within the coastwise laws. All points within and the territorial waters sur-
rounding the United States and nearly all the territories and possessions
thereof are embraced within those laws.

Title 46, United States Code, section 883, prohibits (with certain exceptions
not relevant here) the transportation of merchandise between points in the
United States in a foreign-flag vessel, a foreign-built vessel, or a vessel which
at one time has been under foreign flag or ownership. Section 289 of title 46
prohibits the transportation of passengers between points in the United
States on a foreign vessel.

However, not every movement between points in the United States is
deemed to be a transportation within the meaning of the coastwise laws. We
will advise you of the permissibility of the proposed operations in United
States waters by this foreign-built diving support work barge in the order in
which you presented them. It is suggested, though, that the appropriate office
of the Coast Guard be contacted in order to ascertain whether any laws or
regulations administered by that agency, other than those relating to vessel
documentation, would be applicable in this matter.

(1) The Customs Service has held that the sole use of a vessel in laying
pipe is not a use in the coastwise trade of the United States, even when
the pipe is laid between two points in the United States embraced within
the coastwise laws. Further, since the use of a vessel in pipelaying is not
a use in the coastwise trade, a foreign-built vessel may carry the pipe
which it is to lay between such points. It is the fact that the pipe is not
landed but only paid out in the course of the pipelaying operation which
makes such operation permissible.



8

CUSTOMS BULLETIN AND DECISIONS, VOL. 51, No. 3, JaNuary 18, 2017

However, the transportation of pipe by any vessel other than a pipelaying
vessel to a pipelaying location at a point within United States territorial
waters would be considered coastwise trade and would therefore have to
be accomplished by a vessel meeting the statutory requirements entitling
it to engage in such trade.

(2) Similarly, the Customs Service is of the opinion that for the purpose
of the coastwise laws there is no distinction to be made between repairing
pipe and the laying of new pipe. Therefore, the sole use of the work barge
in repairing pipe is not a use in the coastwise trade, and in view of the
unique characteristics of pipelaying operations which take them out of
the purview of the coastwise laws, the transportation of pipe and repair
materials by the work barge, to be used by the crew of the work barge in
the repair of the pipeline, is also an activity that is not prohibited by the
coastwise laws.

(3) Although the installation of anodes on a subsea pipeline or offshore
drilling platform may have more of a preventative than restorative effect,
such installation is considered to be in the nature of a repair and thus not
a use of the vessel in the coastwise trade. However, since the installation
of a preventative substance is an intrinsically foreseeable operation, the
transportation of anodes to the operational location within United States
waters must be accomplished by a vessel entitled to engage in the coast-
wise trade.

(4) The transportation of pipeline burial tools by the work barge for use
by the crew of the work barge to accomplish the pipelaying operations is
not an activity prohibited by the coastwise laws since such tools are
considered to be part of the legitimate equipment of that vessel.

(5) Since a foreign-built work barge may engage in the laying and
repairing of pipe in territorial waters, in our opinion, the use of the vessel
in the installation of pipeline connectors to offshore drilling platforms and
subsea wellheads is likewise not a use in the coastwise trade. In addition,
the transportation of pipeline connectors to be installed by the crew of the
work barge incidental to the pipelaying operations of the work barge is
not an activity prohibited by the coastwise laws.

(6) The Customs Service is of the opinion that the sole use of a vessel in
effecting underwater repairs to offshore or subsea structures is not con-
sidered a use in coastwise trade. Further, the transportation by the vessel
of such materials and tools as are necessary for the accomplishment of the
mission of the vessel (i.e., materials to be expended during the course of
the underwater inspection and repair operations and tools necessary in
such operations) for use by the crew of the vessel is not, generally speak-
ing, an activity prohibited by the coastwise laws since such transporta-
tion is incidental to the vessel’s operations.

However, while materials and tools, as described above, which are nec-
essary for the accomplishment of the mission of the vessel are not con-
sidered merchandise within the meaning of section 883, any article which
is to be installed and therefore, in effect, landed at an offshore drilling
platform is normally considered merchandise. We are of the opinion that
if the necessity for the repair of, or the installation of repair materials on
to, the underwater portions of the drilling platform is foreseen and re-
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quires a repair material or component of more than de minimis value
(such as a structural member), the transportation to the repair site must
be effected by a vessel entitled to engage in the coastwise trade. Never-
theless, in view of the nature of these underwater operations, a vessel
engaging in the inspection and repair of offshore or subsea structures may
carry with it repair materials of de minimis value or materials necessary
to accomplish unforeseen repairs, provided that such materials are usu-
ally carried aboard the vessel as supplies.

In summary, none of the aforementioned operations of the diving support
work barge in United States waters, as proposed, would be considered a
use in the coastwise trade provided such barge does not take on board
passengers or merchandise at one point within these waters and dis-
charge the passengers or merchandise at another such point. Crewmem-
bers, including technicians and divers, necessary in the vessel’s inspec-
tion, installation, and repair operations, are not considered passengers,
nor are construction personnel who are on the barge in connection with its
business. However, persons transported on the barge between points
embraced within the coastwise laws who are not connected with the
operation, navigation, ownership, or business of the barge are considered
passengers within the meaning of the coastwise laws. Legitimate equip-
ment and stores of the barge for its use are not considered merchandise
within the meaning of section 883. However, articles transported on the
barge between points embraced within the coastwise laws which are not
legitimate stores and equipment of the barge, other than pipe laden on
board to be paid out in the course of operations, pipeline connectors,
pipeline repair materials, and the other repair materials specified above,
are subject to forfeiture under section 883.

It should be emphasized that the transportation of persons or materials
as described above takes on a wholly different character if it results in the
delivery of such persons or materials to a subsea or offshore structure,
such as a drilling platform, for use by such structure. For example, while
the transportation of repair materials by the work barge for use by its
crew in effecting repairs on or from the barge, or in its service capacity
underwater, is not prohibited by the coastwise laws, the delivery of such
materials or persons to an offshore drilling platform to effect repairs
thereon would be a transportation of something other than the legitimate
equipment or crew of the work barge, and as such, would have to be
accomplished by a vessel entitled to engage in the coastwise trade.

(7) 'The use of a vessel in the transportation of “salvaged” materials from
offshore drilling platforms or pipelines in United States waters, other
than pipe being retrieved incidental to a pipeline repair operation, would
be deemed a use in the coastwise trade, and would therefore have to be
accomplished by a vessel entitled to engage in the coastwise trade.

(8) The use of a vessel in the transportation of machinery or production
equipment to an offshore production platform would be deemed a use in
the coastwise trade, and would therefore have to be accomplished by a
vessel entitled to engage in the coastwise trade. However, the sole use of
the diving support work barge in lifting and depositing heavy loads at a
fixed site in the territorial waters of the United States is not considered
coastwise trade and such activity would not be prohibited by the coast-
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wise laws. Further, the mere movement of the work barge incidental to
the lifting and depositing of heavy loads at the site of the lifting would not
be deemed coastwise trade.

(9) Aswas just stated, with regard to the transportation of machinery or
production equipment to an offshore production platform, the movement
of workover rigs from one production platform to another would be con-
sidered to be coastwise transportation, but the mere lifting and depositing
of such rigs by the crane of the work barge, for transportation on a vessel
entitled to engage in the coastwise trade, would not of itself be considered
a use in the coastwise trade.

(10) The use of a vessel in the transportation of a wellhead assembly to
a location on the seabed within United States waters would be deemed a
use in the coastwise trade. At the same time, though, the sole use of a
vessel in the installation of a wellhead assembly at a location within
United States waters, after transportation of such assembly by a vessel
entitled to engage in the coastwise trade, is not considered a use in
coastwise trade, nor is the sole use of a vessel in servicing wellheads. The
transportation of wellhead equipment, valves and valve guards to be
installed on an already existing wellhead assembly in the servicing ca-
pacity of the work barge by the crew of the work barge is not an activity
prohibited by the coastwise laws, provided that such materials are of de
minimis value or necessary to accomplish unforeseen repairs or adjust-
ments and are usually carried aboard the work barge as supplies. On the
other hand, if the necessity for specific wellhead equipment or other
materials of more than de minimis value is foreseen, such transportation
to the diving site must be effected by a vessel entitled to engage in the
coastwise trade.

The laws on entrance and clearance of vessels are applicable to movements
of the diving support work barge to, from and between points in United
States waters, with specific requirements depending on whether the vessel is
under United States or foreign flag. We will be happy to discuss such require-
ments when we are made aware of the intended flag of registry of the work
barge.

You state that the work barge will be supplied by crewboat or helicopter.
Further information about the helicopters, especially their registry, is re-
quired before we can rule on the applicability of the air cabotage law (49
U.S.C. 1508(b)). The navigation laws, on the other hand, are fully applicable
to supply vessels operating within United States territorial waters. Accord-
ingly, a supply vessel which transports supplies, equipment, etc., or crew-
members between points embraced within the coastwise laws of the United
States (including the work barge when located at a point within United
States waters) would be considered as operating in the coastwise trade and
would have to meet the statutory requirements entitling it to engage in such
trade.

Finally, General Headnote 5 of the Tariff Schedules of the United States
provides that:

For the purpose of headnote 1-***(e) vessels which are not “yachts or
pleasure boats” within the purview of subpart D, part 6, Schedule 6, “are
not articles subject to the provisions of these schedules.”
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As the vessel in question is not a yacht or pleasure boat, it would not be
treated as an article subject to the provisions of the Tariff Schedules and
would not, therefore, be subject to duty.

This decision is being circulated to all Customs officers to ensure unifor-
mity in the administration of the customs and navigation laws.

Sincerely yours,
(SIGNED) J. P. TEBEAU

J. P. TEBEAU
Director
Carriers, Drawback and Bonds Division
Cec: R.C., Houston
New Orleans
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ATTACHMENT B

HQ H082215
VES-3-06 OT:RR:BSTC:CCR H082215 LLB
Category: Carriers

MR. J.R. SELLERS
VicE PreSIDENT-MARINE CONSTRUCTION
OCEANEERING INTERNATIONAL, INC.
D11911 FM 529
Housron, Texas 77041-3000, US

Re: Headquarters ruling letter 101925 (Oct. 7, 1976); T.D. 78-387; 46
U.S.C. §55102; 19 C.F.R. § 4.80b(a); Outer Continental Shelf Lands Act, Pub.
L. 95-372, Title II, sec. 203 (Sept. 19, 1978); 43 U.S.C. § 1333.

DeAR MR. SELLERS:

On October 7, 1976, the United States Customs Service (now Customs and
Border Protection (“CBP”))! issued Headquarters Ruling Letter (“HQ”)
101925.2 In HQ 101925, you proposed using a foreign-built work barge to
conduct certain repair, installation, and servicing operations as well as trans-
port materials and tools needed to conduct these operations. As explained
below, CBP held that the foregoing activities were not in violation of the
coastwise laws. We have recently recognized that several of the holdings,
based on the facts presented in HQ 101925, are not entirely consistent with
46 U.S.C. § 55102, 19 C.F.R. § 4.80b(a), and the Outer Continental Shelf
Lands Act (OCSLA).? Consequently, this ruling, HQ H082215, modifies HQ
101925 as to Subparagraphs (2), (3), (4), (6), (7), and (10) and provides an
analysis of the facts set forth therein that is more consistent with the fore-
going statutes and regulation.

FACTS:

The facts are limited to those presented in the ruling and in Subparagraphs
(2), (3), (4), (6), (7), and (10). You propose using a foreign-built work barge
(hereinafter “the vessel”) primarily in support of diving operations in the
construction, maintenance, repair and inspection of offshore petroleum-
related facilities. The vessel will be constructed in a foreign shipyard and
towed to the United States. The vessel would engage in the following activi-
ties: repair a subsea pipeline, install anodes on a subsea pipeline or offshore
drilling platform, install pipeline connectors to offshore drilling platforms
and subsea wellheads, repair underwater portions of a subsea platform, and
service and install wellhead assemblies.

In addition, once the vessel is towed to the United States, you propose to
use it to transport the following to locations within U.S. waters as well as to
offshore platforms: pipeline repair material; anodes; pipeline connectors;
wellhead equipment, valves, and valve guards; damaged pipeline; and plat-
form repair material.

! The U.S. Customs Service will hereinafter be referred to as CBP.
2 The ruling is published in the Treasury Decisions (T.D.) 78-387.
3 Pub. L. 95-372, Title II, sec. 203 (Sept. 19, 1978) codified at 43 U.S.C. § 1333.
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ISSUE:

1. Whether the repair, installation, and servicing activities of the vessel
constitute a violation of 46 U.S.C. § 55102.

2. Whether the vessel’s transportation of pipeline repair material; anodes;
pipeline connectors; wellhead equipment, valves, and valve guards; damaged
pipeline; and platform repair material from a U.S. point to another point
within U.S. waters and/or those on the Outer Continental Shelf that are
coastwise points pursuant to the OCSLA constitutes a violation of 46 U.S.C.
§ 55102.

LAW AND ANALYSIS

Issue 1

In HQ 101925, CBP held that various types of repair and installation work
to be done by the vessel did not constitute an engagement in coastwise trade.
See Subparagraphs (2), (3), (4), (6), and (10). Although the holdings, as they
pertain to repair and installation work, are correct, the rationale for the
holdings is questionable. In Subparagraph (2), CBP held that there is no
distinction between repairing pipe and laying pipe and therefore, the former
did not constitute an engagement in coastwise trade. In Subparagraph (3),
CBP held that the installation of anodes on a subsea pipeline did not consti-
tute an engagement in coastwise trade because that activity was deemed to
be “in the nature of a repair.” In Subparagraph (4), CBP held that since the
vessel may engage in laying and repairing of pipe in territorial waters, “the
use of the vessel in the installation of pipeline connectors to offshore drilling
platforms and subsea wellheads is likewise not a use in the coastwise trade.”
In Subparagraph (6), CBP held that the “sole use of a vessel in effecting
underwater repairs to offshore or subsea structures is not considered a use in
coastwise trade.” In Subparagraph (10), CBP held that the sole use of a vessel
in the installation or servicing of a wellhead assembly at a location within
U.S. waters is not considered a use in the coastwise trade.

Prior to the 2006 recodification of the shipping laws in Title 46 of the
United States Code,* the coastwise laws were found throughout Title 46.
These laws are now specifically codified in Chapter 551 of Title 46. See 46
U.S.C. §§ 55101-55122. At no time either before or after this recodification
did there exist a coastwise law that prohibited installation or repair work by
foreign-built vessels accomplished separate and apart from any transporta-
tion done by such vessels pursuant to these activities. Accordingly, such
repair and installation work done by the vessel, as described above, is per-
missible because such work does not constitute coastwise trade under Chap-
ter 551 of Title 46.

Issue 2

The Merchant Marine Act of 1920, also known as the ’Jones Act”, provided,
in pertinent part:

That no merchandise shall be transported by water, or by land and water,

on penalty of forfeiture thereof, between points in the United States,

including Districts, Territories, and possessions thereof embraced within

4 See Pub. L. 109-304, enacted on October 6, 2006.
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the coastwise laws, either directly or via a foreign port, or for any part of
the transportation, in any other vessel than a vessel built in and docu-
mented under the laws of the United States and owned by persons who
are citizens of the United States, or vessels to which the privilege of
engaging in the coastwise is extended by sections 18 or 22 of this Act.

Ch. 250, § 27, 41 Stat. 988, 999. In 1988, the Act was amended to include
valueless material in the term “merchandise”® and in 1992, the Act was
further amended to include “merchandise owned by the United States Gov-
ernment, a State (as defined in section 2101 of title 46 United States Code),
or a subdivision of a State.”®
The Jones Act provision relating to transportation of merchandise, 46

U.S.C. App. § 883, was recodified at 46 U.S.C. § 551027 which provides, in
pertinent part:

Except as otherwise provided in this chapter or chapter 121 of this title,

a vessel may not provide any part of the transportation of merchandise by

water, or by land and water, between points in the United States to which

the coastwise laws apply, either directly or via foreign port, unless the

vessel—

(1) is wholly owned by citizens of the United States for purposes of
engaging in the coastwise trade; and

(2) has been issued a certificate of documentation with a coastwise en-
dorsement under chapter 121 or is exempt from documentation but would
otherwise be eligible for such a certificate and endorsement.

The statutory definition of merchandise which reflects the 1988 and 1992
amendments to the Jones Act states “[m]erchandise, includes (1) merchan-
dise owned by the United States Government, a State, or a subdivision of a
State; and (2) valueless material.” 46 U.S.C. § 55102(a). The regulations
promulgated under the authority of 46 U.S.C. § 55102(a), provide in pertinent
part:
A coastwise transportation of merchandise takes place, within the mean-
ing of the coastwise laws, when merchandise laden at a point embraced
within the coastwise laws (“coastwise point”) is unladen at another coast-
wise point, regardless of the origin or ultimate destination of the mer-
chandise.

19 C.F.R. § 4.80b(a). The coastwise laws are extended by Section 4(a) of the
OCSLA, as amended,?® to:

... the subsoil and seabed of the outer Continental Shelf and to all artifi-
cial islands, and all installations and other devices permanently or tem-
porarily attached to the seabed, which may be erected thereon for the
purpose of exploring for, developing, or producing resources therefrom, or
any such installation or device (other than a ship or vessel) for the

5 See 102 Stat. 588, Pub. L. 329 (June 7, 1988).

6 See 106 Stat. 5039, 5085, Pub. L. 102-587 (Nov. 4, 1992).

7 See Pub. L. 109-304, enacted on October 6, 2006.

8 Pub. L. 95-372, Title II, sec. 203 (Sept. 19, 1978) codified at 43 U.S.C. § 1333.
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purpose of transporting such resources, to the same extent as if the outer
Continental Shelf were an area of exclusive Federal jurisdiction located
within a State.

See also, 43 U.S.C. § 1333(a)(1).

The foregoing changes in the law, other than the preamended version of the
OCSLA, occurred after the issuance of HQ 101925. Accordingly, CBP has
reexamined the holdings in Subparagraphs (2), (3), (4), (6), (7), and (10) as
they pertain to the transportation of the following: pipeline repair material;
anodes; pipeline connectors; wellhead equipment, valves, and valve guards;
damaged pipeline; and platform repair material. These holdings provide that
the transportation from the U.S. points of lading to points of unlading within
U.S. waters and offshore platforms and pipelines would not violate the Jones
Act, if certain conditions were met. We will discuss each paragraph in turn.

Subparagraph 2

CBP held that the transportation of pipe and repair materials by the vessel
would not be prohibited by the coastwise laws. CBP reasoned that it made no
distinction between the repair of pipe and the laying of new pipe, thus the
repair of pipe was outside the coastwise laws. In addition, CBP reasoned that
because the activity, i.e. pipe repair, was not coastwise trade, the transpor-
tation of the repair materials would not be prohibited by the coastwise laws
as well.

Pipeline repair in and of itself, is not a transportation activity and there-
fore, is not prohibited by the coastwise laws. However, with regard to the
transportation of the repair materials, the holding is inconsistent with the
plain meaning of 46 U.S.C. § 55102, as amended. The 1988 amendment to the
Jones Act included valueless material in its definition of merchandise. Ac-
cordingly, repair materials, being articles of value, would appear to be mer-
chandise as well. Pursuant to 46 U.S.C. § 55102, the transportation of mer-
chandise between points embraced by the coastwise laws by a non-coastwise-
qualified vessel is prohibited. The statute does not provide exceptions for
certain activities. It does not state that if the activity the vessel is engaged in
does not constitute coastwise trade then the transportation of the merchan-
dise in order for the vessel to engage in such activity does not violate 46
U.S.C. § 55102. While there are statutory provisions exempting vessels en-
gaging in certain transportation from the applicability of 46 U.S.C. § 55102,
provided certain conditions are met, those provisions cover specific transpor-
tation scenarios not contemplated by this ruling. See 46 U.S.C. §§
55106-55108; 55115-55117, 55119, and 55121.

Thus, the holding in HQ 101925 that allows the transportation of the pipe
and repair materials on the basis that the repair operation does not violate
the coastwise laws is not consistent with the current version of 46 U.S.C. §
55102. Accordingly, although the repair of the pipeline is not an engagement
in coastwise trade, the transportation of the pipe and repair materials by the
vessel from a U.S. point to a repair site that is considered to be a coastwise
point in order to accomplish those repairs would violate 46 U.S.C. § 55102.

Subparagraph 3

CBP held in part that the transportation of anodes from a U.S. point to an
operational location in U.S. waters had to be accomplished by a coastwise-
qualified vessel. CBP reasoned that the anodes were a “preventative sub-
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stance” and the installation of the anodes was an “intrinsically foreseeable”
operation. Although the holding is correct, the rationale is not consistent with
46 U.S.C. § 55102.

As in the case of pipeline repair discussed above, the installation of anodes
in and of itself is not an engagement in coastwise trade because such activity
is not transportation prohibited by the coastwise laws. Pursuant to 46 U.S.C.
§ 55102, the transportation of merchandise between points embraced by the
coastwise laws by a non-coastwise qualified vessel is prohibited. The statute
does not condition the transportation of merchandise upon whether the
merchandise is a “preventative substance” or whether the merchandise being
installed is an “intrinsically foreseeable” operation. Accordingly, based on
these facts, the anodes transported between coastwise points should be trans-
ported by a coastwise-qualified vessel.

Subparagraph 4

CBP held that the transportation of pipeline connectors to be installed by
the crew of the work barge “incidental to the pipelaying operations” of the
vessel would not be an activity prohibited by the coastwise laws. 46 U.S.C. §
55102, however, does not condition whether the transportation of merchan-
dise is prohibited based on whether it is incidental to a pipelaying operation.
Thus, the holding in HQ 101925 creates an exception to 46 U.S.C. § 55102
that is inconsistent with the statute.

In addition, pursuant to 46 U.S.C. § 565102 and 19 C.F.R. § 4.80b(a), where
the merchandise is laden and unladen determines whether a coastwise trans-
portation has occurred. Merchandise to be transported “incidental to an
operation” could possibly imply that it may be transported over the span of
several voyages, e.g., unladen and laden at different coastwise points as many
times as necessary during the time the vessel is engaged in an operation. As
such, allowing merchandise to be transported by foreign-built vessels regard-
less of when, where, or how many times it is laden or unladen, merely on the
basis that it is “incidental” to an operation, is inconsistent with 46 U.S.C. §
55102 and 19 C.F.R. § 4.80b(a).

Accordingly, the transportation of the pipeline connectors by the vessel
between U.S. points and offshore drilling platforms and subsea wellheads
that are coastwise points pursuant to the OCSLA would violate 46 U.S.C. §
55102 and 19 C.F.R. § 4.80b(a).

Subparagraph 6

First Paragraph

CBP held the transportation by the vessel of materials and tools “necessary
for the accomplishment of the mission of the vessel (i.e., materials to be
expended during the course of the underwater inspection and repair opera-
tions and tools necessary in such operations) for use by the crew of the vessel”
is not prohibited by the coastwise laws since such transportation is incidental
to the vessel’s operations. With regard to the repair materials, the language
of 46 U.S.C. § 55102 prohibits the transportation of merchandise between
points embraced by the coastwise laws, regardless of whether the merchan-
dise is “necessary for the accomplishment of the mission of the vessel,”
“incidental to the vessel’s operations,” or “expended” during the course of the
repair. Moreover, as stated in our analysis in Subparagraph 4, such language
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is inconsistent with 46 U.S.C. § 55102 and 19 C.F.R. § 4.80b(a) because it
could possibly contemplate transportation of merchandise by non-coastwise-
qualified vessels over the course of several voyages as opposed to when and
where the merchandise is laden and unladen. Accordingly, with regard to the
repair material, the transportation of the material by the vessel from a U.S.
point to an offshore or subsea structure that is a coastwise point would violate
46 U.S.C. § 55102.

With regard to the transportation of the tools being used to make the
repairs, notwithstanding the fact that you do not propose to unlade the tools,
such articles would be considered vessel equipment. Pursuant to T.D.
49815(4) (Mar. 13, 1939), vessel equipment “includes portable articles neces-
sary and appropriate for the navigation, operation or maintenance of the
vessel and for the comfort and safety of the persons on board.” Insofar as the
tools are being used by the crew of the vessel to install the repair material
during the voyage, they would be considered necessary for the operation of
the vessel and therefore, are vessel equipment the transportation of which
would not be a violation of 46 U.S.C. § 55102.

Second Paragraph

The following paragraph provides:
However, while materials and tools, as described above, which are nec-
essary for the accompalishment [sic] of the mission of the vessel are not
considered merchandise, any article which is to be installed and there-
fore, in effect, landed at an offshore drilling platform is normally consid-
ered merchandise. We are of the opinion that if the necessity for the repair
of, or the installation of repair materials on to, the underwater portions of
the drilling platform is foreseen and requires a repair material or com-
ponent of more than de minimis value (such as a structural member), the
transportation to the repair site must be effected by a vessel entitled to
engage in the coastwise trade. Nevertheless, in view of the nature of these
underwater operations, a vessel engaging in the inspection and repair of
offshore or subsea structures may carry with it repair materials of de
minimis value or materials necessary to accomplish unforeseen repairs,
provided such materials are usually carried aboard the vessel as supplies.

(emphasis added).

First, the foregoing holding distinguishes between merchandise laden on
the underwater portion versus the topside of the drilling platform. Pursuant
to the OCSLA, the laws of the U.S. extend to “. . . all installations and other
devices permanently or temporarily attached to the seabed, which may be
erected thereon for the purpose of exploring for, developing, or producing
resources therefrom . . ..” The OCSLA does not distinguish between different
parts of an installation. A coastwise point embodies the entire structure, not
just parts of it. Thus, the distinction of the parts of the platform in deter-
mining whether merchandise has been unladen at a coastwise point is in
tension with the OCSLA. Second, the holding allows the subject vessel to
transport repair materials as long as they are of “de minimus value.” The
foregoing holding is inconsistent with the plain language of 46 U.S.C. § 55102
which includes “valueless material” in its definition of merchandise. Last, the
holding allows transportation of “materials necessary to accomplish unfore-
seen repairs, provided that such materials are usually carried aboard the
vessel as supplies.” As stated above, 46 U.S.C. 55102 prohibits the transpor-
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tation of merchandise between points embraced by the coastwise laws re-
gardless of whether the need for the merchandise is unforeseen.

Accordingly, the transportation of repair materials, regardless of their
value or whether their use is foreseen, by the subject vessel from a U.S. point
that is unladen on any part of the drilling platform that is a coastwise point
pursuant to the OCSLA, would violate 46 U.S.C. § 55102.

Subparagraph 7

CBP held damaged pipe retrieved “incidental to a pipeline repair opera-
tion” could be accomplished by a non-coastwise qualified vessel. As stated in
our analysis in Subparagraphs (4) and (6), such language is inconsistent with
46 U.S.C. § 55102 and 19 C.F.R. § 4.80b(a) because it could possibly contem-
plate transportation of merchandise by foreign-built vessels over the course
of several voyages as opposed to when and where the merchandise is laden
and unladen. Accordingly, the transportation of the damaged pipe by the
vessel between coastwise points would violate 46 U.S.C. § 55102 and 19
C.F.R. § 4.80b(a).

Subparagraph 10

CBP held that the transportation of wellhead equipment, valves and valve
guards from a U.S. point to a wellhead assembly that is a coastwise point
pursuant to the OCSLA would not be prohibited by the coastwise laws if such
wellhead equipment, valves, and valve guards are of de minimis value or
necessary to accomplish unforeseen repairs or adjustments and are usually
carried aboard the work barge as supplies. As stated in our analysis in
Subparagraph (6), paragraph 2, value of the merchandise is irrelevant to a
determination that a coastwise transportation of merchandise has taken
place and is contrary to the plain language of the statutory definition of
merchandise which includes valueless material. Similarly, as stated in our
analysis of Subparagraph (3), 46 U.S.C. § 55102 does not condition the
transportation of merchandise upon whether the activity in which the mer-
chandise is being used is foreseeable. Therefore, the transportation of well-
head equipment, valves and valve guards from a U.S. point to a wellhead
assembly that is a coastwise point pursuant to the OCSLA would violate 46
U.S.C. § 55102.

HOLDING:

1. The repair, installation, and servicing activities of the vessel separate and
apart from any transportation do not constitute a violation of 46 U.S.C. §
55102.

2. The vessel’s transportation of pipeline repair material; anodes; pipeline
connectors; wellhead equipment, valves, and valve guards; damaged pipeline;
and platform repair material from a U.S. point to points within U.S. waters
and/or those on the Outer Continental Shelf that are coastwise points pur-
suant to the OCSLA constitutes a violation of 46 U.S.C. 55102.
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EFFECT ON OTHER RULINGS: Modifies Subparagraphs (2), (3), (4), (6), (7),
and (10) of HQ 101925 (Oct. 7, 1976).
Sincerely,

GLEN E. VEREB,
Director
Border Security and
Trade Compliance Division

1
8 CFR Parts 214 and 264

REMOVAL OF REGULATIONS RELATING TO SPECIAL
REGISTRATION PROCESS FOR CERTAIN
NONIMMIGRANTS

AGENCY: Department of Homeland Security.
ACTION: Final rule.

SUMMARY: The Department of Homeland Security (DHS) is remov-
ing outdated regulations relating to an obsolete special registration
program for certain nonimmigrants. DHS ceased use of the National
Security Entry-Exit Registration System (NSEERS) program in 2011
after finding that the program was redundant, captured data manu-
ally that was already captured through automated systems, and no
longer provided an increase in security in light of DHS’s evolving
assessment of the threat posed to the United States by international
terrorism. The regulatory structure pertaining to NSEERS no longer
provides a discernable public benefit as the program has been ren-
dered obsolete. Accordingly, DHS is removing the special registration
program regulations.

DATES: This rule is effective December 23, 2016.

FOR FURTHER INFORMATION CONTACT: Mr. Kekoa
Koehler, Office of Policy, U.S. Department of Homeland Security.
Phone: 202-447-4125. Email: Russell.koehler@hq.dhs.gov.

SUPPLEMENTARY INFORMATION:
Background

History of the Special Registration Program

In 1991, the legacy Immigration and Naturalization Service (INS),
then part of the Department of Justice (DOdJ), published a final rule
requiring the registration and fingerprinting of certain nonimmi-
grants bearing Iraqi and Kuwaiti travel documents, due to various



